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ABSTRACT

The plaintiff suing for injuries arising from a product with allegedly defective

instructions or warnings has the burden of proving each of the elements for

every cause of action asserted, while the defendant prevails by defeating just

one element for each cause of action. Technical communicators can increase

their legal literacy by learning the elements that are most easily defeated

and thereby avoid subjecting their product instructions and warnings to

litigation. This article surveys the existing scholarship to show the need

for more attention to legal terms, theory, and practice before explaining

how lawyers approach litigation. The article then turns to each of the main

causes of action—the functional approach of the Restatement (Third) of

Torts: Products Liability, negligence, and breach of express warranty and

misrepresentation—with an emphasis upon the elements that are most within

the control of the technical communicator.

I. INTRODUCTION

Technical communication scholars over the last quarter century have shown a

continuing interest in the law of liability for defective product instructions and

warnings [1-8]. Borrowing the term legal literacy from Taylor [9], Hannah

recently characterized these works as “introductory or advisory” because they

explain certain aspects of the law or give guidelines and checklists for drafting

warnings and instructions that accord with the law [10, p. 7]. While a necessary
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first step to help understand the law, these approaches reflect a bounded under-

standing by portraying the law as something external to the writer and the writing

process. The next step is to move from knowing what the law is to understanding

how it develops and operates—and that the technical communicator plays a role

as co-producer of the law [10, pp. 9-10, 14].

In the area of products liability, legal literacy may best be attained by adopting

the perspective of one type of lawyer, the litigator. Unlike corporate counsel,

litigators do not necessarily worry about avoiding liability because, somewhat

paradoxically, their first goal is to avoid litigation. The surest way to prevent

an adverse judgment is never to go to trial: plaintiffs hope for a favorable early

settlement by presenting an airtight case, while defendants attempt to win an

early dismissal—or convince the plaintiff not even to file because she has no case.

For technical communicators to help their employers avoid litigation, they must

acquire a particular fluency in the language of law. Rather than attempt to master

every aspect of the tort theories relevant to products liability, they should learn

to recognize the vulnerable element in each tort cause of action and thereby

defeat the plaintiff’s claim before it ever gets filed.

II. ANALYSIS OF SCHOLARSHIP ON PRODUCTS LIABILITY

FOR INSTRUCTIONS AND WARNINGS

Even though most of the technical communication scholars who address the

intersection of law and product warnings and instructions are not lawyers,

they have nonetheless shown good accuracy and intuition. For example, Dobrin

writes that warnings about obvious risks like frayed electric cords or making

contact with moving blades are unnecessary [1, p. 14], and courts have agreed

[11, pp. 379-380]. Legal scholars echo his argument that such warnings fail

because readers recognize that they are there only for the purpose of evading

liability rather than to assist with using the product [12, pp. 412-413]. Several

writers have examined specific cases [3-5], including Helyar’s survey of dozens

of reported court opinions from which she distills 15 guidelines to help tech-

nical communicators meet legal standards [4]. Smith and Shirk likewise provide

checklists for writing and for organizing to avoid products liability [6, p. 199].

They also add short summaries of the major causes of action that relate to what

they call “information liability” for products: negligence, breach of warranty, and

strict liability [6, pp. 190-193]. Markel expands the discussion of these three

causes of action, describing those that sound in contract (breach of express

and implied warranty), negligence (what he calls “due care”), and strict liability

[7, pp. 156-166]. Lipus adds an international perspective by listing treaties as

well as the domestic laws of the main U.S. trading partners and then re-tooling

Helyar’s guidelines to account for cross-boundary product communication. Many

of these laws mirror the United States, but factors like language requirements,

cultural expectations for organization and layout, and different standards for
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visual warnings can create liability where none would exist in the United States

[8]. Hannah turns from a discussion of what product liability law is to how

the process of writing product instructions implicates legal issues; his article

also offers a number of exercises that instructors can infuse into technical com-

munication classes [10].

Most of these specific checklists and guidelines remain sound. Consider that

theories from subjects that technical communicators study, like rhetoric, psy-

chology, risk communication, and visual design, support the legal requirements

for adequate warnings. For example, Helyar cites to a case and to an article from

the Journal of Products Liability to support her mandate that technical com-

municators need to anticipate the uses consumers will make of the products

and the environment in which they will use it [4, p. 126]. Writing four years

earlier, Killingsworth and Gilbertson had likewise addressed the importance of

the environments in which a document is used—except that they approached

the topic through genre theory [13, pp. 55-64, 92-94]. And before them, Paradis

characterized as a “rhetorical failure” the paradox that product manuals that

purport to give the user full control cannot account for every element of the

product in the context of its use because they do not rationalize and operationalize

the product for the inexpert user [3].

The discussions of the law underlying those checklists and guidelines suffer

from a number of shortcomings, however. Part of the problem is recognized by

the scholars themselves: products liability is common law, meaning that rather

than statutes providing the sources of law, courts provide them by issuing new

opinions that clarify or even modify existing doctrines [7, p. 157]. What might

have been good law in the 1980s is not in the 2010s. Even if aspects of the law

remain unchanged, new sources take prominence. For example, the prestigious

American Law Institute (ALI) publishes the Restatements of the Law, works that

attempt to summarize the common law through a process that involves discus-

sions and input by leading scholars, judges, and practitioners. As Markel writes,

the Restatement (Second) of Torts Section 402A established the foundation for

modern products liability law in the 1960s by introducing principles of strict

liability: if the product is unreasonably dangerous and that dangerous quality

causes harm, the manufacturer or seller is liable regardless of the precautions

taken to prevent harm [7, p. 163; 14, § 402A]. In 1998, the ALI published the

Restatement (Third) of Torts: Products Liability, which rejected strict liability for

instructions and warnings and instead established a functional criteria approach

on the assumption that “products liability is a discrete area of tort law that borrows

from both negligence and warranty” [15, § 1 comment a]. Some jurisdictions have

implicitly or explicitly adopted the Third Restatement’s approach, and it has been

the subject of numerous law review articles [16], yet no technical communication

scholars—even those writing after 1998—have addressed this important source.

Technical communication articles also pay insufficient attention to the works

of legal scholars. Except for Markel [7], important theories like corrective justice
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[17], law and economics [18], behavioral economics [19], and combinations of

these [20] have not even been mentioned. Just as we technical communication

scholars believe that theory provides the rationale for practice, legal scholars

turn to these theoretical schools to justify imposing liability. Because courts can

and do cite to academic works—especially in a field like products liability that

has emerged rather recently and suddenly compared to other tort doctrines—these

theories become part of the common law. Corrective justice is the oldest form,

based on notions of fairness and individual autonomy: the plaintiff who has

suffered harm because of the unconsented-to risk taken by the defendant should

be made whole through compensation paid by the defendant [11, pp. 358-359].

While corrective justice looks back in time at what happened, the economic

approach looks forward. The key words for law and economics are efficiency

and risk-utility balancing: when the costs of preventing injury by providing

appropriate instructions and warnings are lower than the likely (not actual)

injuries that could result, then liability is appropriate [11, pp. 359-360]. The

Third Restatement employs the language of law and economics throughout, such

as the rejection of liability for not warning about unreasonable modes of use

because of the increased costs in marketing products [15, § 2 comment m].

Because these theories provide the foundation for tort doctrines, acquiring legal

literacy requires some facility with them.

Another issue relates to the language used to describe legal concepts. Lawyers

and courts have deservedly taken their knocks for continuing to employ the

stilted and often unnecessary terminology of legalese. In tort litigation, however,

each cause of action has elements that must be proved, and these elements have

words that are terms of art. Take as an example negligence, the dominant theory

of modern tort law. Negligence has five elements: duty, breach, actual cause,

proximate cause, and damages. A plaintiff must therefore prove that a defendant

had a duty to exercise reasonable care; that the defendant failed to adhere to

that standard; that but for the breach of duty, the plaintiff would not have suffered

harm; that the harm was a reasonably foreseeable result of the risk taken by the

defendant; and that the plaintiff suffered damages of a certain type and amount

[21, § 114]. Technical communication scholars have not approached negligence

as elemental but instead see it as descriptive. For example, Markel does not

even characterize the doctrine as negligence—except in passing at the end of

the section—but instead calls it “due care,” which is but one element of the tort

[7, pp. 160-163]. Smith and Shirk write, “If the duty of reasonable care is

breached, . . . the writer and the manufacturer may be held liable” [6, p. 191]. That

is true, but only if the breach is the actual and proximate cause of damage; their

summary never mentions these other elements. Hannah, who is a lawyer, defines

negligence as “conduct that imposes unreasonable risks of harm” and recommends

that students break down each term and then see how they are employed in case

law [10, pp. 17, 20]. Again, that definition is accurate, but it only captures the

first two elements of the tort—and without using the word “breach” even though
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the definition is basically that for breach of duty. If technical communication

scholars are to instill legal literacy in students, the first step is learning the

language actually used in the practice of law.

The final critique flows from the previous and echoes Hannah’s article: the

distinct lack of appreciation for the law as practiced and the technical com-

municator as a part of the process of law. Aside from Palmeri [22] and Bedford

and Stearns [23] describing technical communicators’ interactions with attorneys

during the composing process, no one in the technical communication literature

has described what lawyers do, in particular how they would approach litigating a

suit based upon a defective product warning or instruction. Instead, the literature

provides extensive summaries of cases or causes of action. While a necessary

part of learning about the law, perhaps these summaries are too broad for the

non-lawyer to use. Trained litigators approach a case by focusing on key elements,

so technical communicators could benefit from learning that approach. Even

Hannah misses the mark with one of his examples of how technical communi-

cators can acquire legal literacy, if that term is synonymous with thinking like

a lawyer. He writes that technical communicators should be aware that their

product instructions might be subject to litigation and thereby “contribute to the

modification and extension of existing law” [10, p. 13]. As a former litigator,

I have a different view: a technical communicator should think first and foremost

about how to prevent exposing his or her employer to the time, expense, and

uncertainty of trial.

III. APPROACHING LITIGATION LIKE A LITIGATOR

The plaintiff is the master of her lawsuit. Assuming that jurisdiction, venue, and

forum are all proper, she may file in any court and assert as many causes of action

as she thinks will allow her to recover. Even at the outset of litigation, however,

a number of factors limit the plaintiff’s potential for success. The first is that

litigation can be expensive and time-consuming. Under the American rule, each

party typically pays its own attorney’s fees and costs. The pretrial proceedings

of pleadings, motions, and discovery may take years, with expenses accruing

not only from the attorneys but also from the experts in medicine and science

who testify and offer reports, the stenographers and videographers who record

depositions, and the filing fees and other costs associated with building a case

[24, pp. 7-11]. Even if the plaintiff pays nothing if she loses because of a

contingency fee arrangement, her attorney incurs those costs. The attorney must

therefore determine that the plaintiff has a reasonable chance of succeeding before

assuming the risk not only of getting paid nothing but also of bearing costs that

can easily reach six or sometimes seven figures.

The attorney works under another constraint: Federal Rule of Civil Procedure

11 and similar provisions of state rules of procedure. Rule 11 mandates that all

documents signed by an attorney and filed with a court have a good-faith basis in
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law and fact, meaning that the attorney must reasonably believe that he can

uncover sufficient evidence to support each legal theory asserted in the complaint.

If any claims do not have this basis, then the attorney must withdraw them or face

a number of potential sanctions. These sanctions include a monetary fine payable

to the court by the attorney himself; the payment of attorney’s fees to the opposing

party; and striking the pleadings, meaning there is the possibility of a deemed

finding that a particular element of the case is against the plaintiff, thus making

it more difficult or even impossible to prevail [25, Rule 11].

Rule 11 is particularly daunting for the plaintiff in a tort lawsuit because she

has the burden of both proof and persuasion to establish every element of each

cause of action by a preponderance of the evidence—and sometimes by clear and

convincing evidence. Torts are elemental, meaning that they consist of a number

of elements, each of which must be found by the jury for the tort to be established.

For example, negligence has five elements, as stated above: duty, breach, actual

cause, proximate cause, and damages. A plaintiff must therefore prove every one

of these elements, each by a preponderance of the evidence; if she fails to establish

all five, the negligence cause of action fails. The plaintiff may still prevail on

another theory of recovery like misrepresentation, but she must likewise prove

every element of that cause of action.

The corollary to the plaintiff’s burden is that the defendant need only defeat

one element for the entire cause of action to fail. Sometimes, the plaintiff herself

does not have enough evidence to persuade the jury—or has so little evidence

that the court will decide that the element is not satisfied as a matter of law.

The defendant can also introduce controverting evidence that will lessen the

persuasiveness of the plaintiff’s evidence, thus making it less likely that the

jury would find the element is satisfied. If he sees that even a single element of

each potential cause of action will fail, the prudent plaintiff’s attorney, faced

with the potential of incurring substantial costs and the strictures of Rule 11,

should decline even to file the lawsuit. Because plaintiff’s attorneys sometimes

file suit to force a settlement or because more facts will be developed in pretrial

discovery, the defense attorney’s strategy is to target the weakest element to

encourage the plaintiff’s attorney to dismiss voluntarily or to defeat the claim at

an early stage of litigation by filing a motion to dismiss (if prior to discovery) or a

motion for summary judgment (if after discovery).

Technical communicators should think the same way. Acquiring legal

literacy does not mean that they must learn and keep always in mind every

nuance of every legal doctrine that relates to products liability. Instead, technical

communicators should learn which element of each of those doctrines is most

easily defeated and take the necessary steps to controvert those elements and

thereby avoid litigation. The next three sections explain each of the main legal

doctrines that relate to products liability but focus on the key element in each

with tips for ensuring that the warnings and instructions are strong enough to

avoid litigation.
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IV. THIRD RESTATEMENT

In the 1960s and 1970s, most courts adopted the influential Section 402A of

the Restatement (Second) of Torts, which established strict liability for products

that were unreasonably dangerous. When the defect was one of manufacturing,

in which a single product within the line contained a defect, this theory worked

well. But as more cases arose that were predicated upon a defect in design or in

instructions or warnings, under both of which the entire product line is defective,

the courts also turned to the language of negligence with words like “reasonable”

and “foreseeable” while still characterizing the action as one of “strict” liability.

The ALI therefore commissioned publication of the Third Restatement, and the

reporters for that restatement, Henderson and Twerski, cut the Gordian knot

of strict v. negligence by adopting a functional approach to products liability. If

a product has a defect of manufacture, design, or inadequate instructions or

warnings, then the manufacturer is liable for harms to person or property caused

by that defect [15, § 1, § 1 comment a, § 2].

While manufacturers can be liable for manufacturing and design defects,

technical communicators often have little or no input into product construction,

and claims for design defect frequently arise in conjunction with instructions

and warnings [15, § 2 comment l], so we focus here on liability for inadequate

instructions and warnings. After all, a product unerringly designed and manu-

factured may nevertheless subject the manufacturer to liability if it has inadequate

warnings or instructions that cause harm to person or property [26, p. 221]. The

first two sections of the Third Restatement provide the basic criteria for estab-

lishing the prima facie case for products liability. Section 1 states, “One engaged in

the business of selling or otherwise distributing products who sells or distributes

a defective product is subject to liability for harm to person or property caused

by the defect” [15]. For the definition of “defective,” the reader must look to

Section 2. Section 2(c) provides that a product “is defective because of inadequate

instructions or warnings when the foreseeable risks of harm posed by the product

could have been reduced or avoided by the provision of reasonable instructions

or warnings by the seller . . . and the omission of the instructions or warnings

renders the product not reasonably safe” [15].

A. Duty—Or No Duty—to Instruct or Warn

While this language suggests that the first step is to measure the adequacy of

the actual product manual and any safety warnings, a litigator looks first at

whether instructions or warnings were even required for the type of harm allegedly

suffered by the plaintiff. In other words, did the manufacturer have a duty to

warn or instruct [11, pp. 370-371]? Under Section 2(c), the instruction or warning

must have been capable of allowing the user to “reduce[] or avoid[]” the risk of

harm. If a risk of harm and the means for avoiding it are obvious to the reasonably

foreseeable user, then warnings and instructions do nothing to reduce the danger;
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indeed, the risk serves as its own warning [11, p. 371; 15, § 2 comment j]. Courts

have therefore found no duty to warn about the risk of electrocution from frayed

electric cords [27] or the danger of sticking one’s hand into an industrial meat

grinder [28]. Similarly, manufacturers are liable only for harms that result from

reasonably foreseeable uses of the product, including reasonably foreseeable

misuses like standing on chairs to reach high places [11, pp. 372-373; 15,

§ 2 comment m; 29]. But liability will not attach to the fantastical and the

foolhardy, so that manufacturers have no duty to warn when a user must go to

great lengths to circumvent safety features such as squeezing fingers beneath

the plastic guard meant to prevent accidentally starting a bulldozer [30].

During the second half of the twentieth century, manufacturers approached

warnings with the mentality of, “When in doubt, warn.” Even if not necessary,

they concluded that it was better to mention every potential danger so that in

litigation they could point to a warning and therefore prevail [12, pp. 412-413].

Technical communicators are good rhetors and know that too many unneces-

sary warnings distract from—and may even reduce the believability and

usability of—those that are necessary [1, p. 24; 3, pp. 265, 272-274]. The law sides

with rhetorical theory: cases recognize that too many unnecessary warnings

will dilute the power of the necessary ones [31]. This proposition has support

in the academic literature [11, pp. 375-379] as well as the Third Restatement [15,

§ 2 comment j], so it is possible that courts might come to find the laundry list

approach is defective.

B. Adequacy of Instructions and Warnings

A litigator would caution against adding unnecessary warnings and instructions

for the additional reason that they create the potential for liability where none

would otherwise exist. If the manufacturer has no duty to warn or instruct about

a particular risk, it cannot be liable for injuries that occur as a result of that risk

[32, § 37]. However, once a defendant voluntarily assumes a duty, it must do so

non-negligently [32, §§ 42-43]. Each additional instruction or warning provides

one more avenue for recovery for the injured plaintiff if that instruction or warning

is not adequate. The Third Restatement recognizes that “excessive detail may

detract from the ability of typical users and consumers to focus on the important

aspects of the warnings” [15, § 2 comment j].

The legal standard for adequacy is easy to define but difficult to drill down

because it depends so much on context, so courts instead balance a number of

factors: “content and comprehensibility, intensity of expression, and the charac-

teristics of expected user groups” [15, § 2 comment i]. The myriad factors that

could apply to the determination of adequacy seem like the most difficult aspect

of products liability law, but for technical communicators, they should be the

most intuitive because they by and large reflect principles of effective manual

writing. A review of the guidelines and checklists by Helyar and others [4, 6, 8]
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show the importance of understanding and addressing audience, of ordering

information effectively, of choosing and inserting appropriate graphics, and of

other concerns that are addressed more in the rhetorical education that technical

communicators receive than in the doctrines of product liability law.

C. Less Relevant Elements for Technical Communicators

Other elements within Sections 1 and 2 of the Third Restatement should not

concern the technical communicator as she thinks about the possibility of liti-

gation. For example, liability attaches only to one engaged in the business of

selling or otherwise distributing products, which includes manufacturers [15,

§ 1 comment c]. Depending on the facts, an occasional seller [15, § 1 comment c],

the seller of a used product [15, § 8], or a provider of raw materials or components

may not be liable for the defect [15, § 5], but a company that gives away

free samples can be [15, § 16]. Because technical communicators most likely

write documentation for new or refurbished products, they should assume their

employer would qualify as a seller under the Third Restatement.

The product defect must also be the cause of harm. As discussed in the next

section on negligence, causation is something largely outside the control of

the technical communicator. In addition, causation is so tricky that the Third

Restatement dedicates two separate sections with comments to this topic [15,

§§ 15-16]. Another reason not to focus on causation is the heeding presumption.

The heeding presumption makes it more difficult for manufacturers to defeat

a claim for inadequate warnings or instructions. The majority of states presume

that, if an adequate warning or instruction had been given, the user would have

read and heeded it. The heeding presumption therefore shifts the burden to the

manufacturer defendant to prove a negative—that the plaintiff would not have

read and followed the instructions—so the manufacturer almost always loses

this element [33, pp. 136-139].

D. Statutes and Regulations: The Potential for

Instructions or Warnings That Are Inadequate Per Se

Safety statutes and governmental regulations deserve special mention because

they are treated separately in Section 4 of the Third Restatement [15, § 4]. Statutes

are the enactments of law-making bodies like the U.S. Congress and state legis-

latures; regulations are the rules promulgated by administrative entities like the

National Transportation Safety Board or the Food and Drug Administration.

For example, the U.S. Congress codified the Consumer Product Safety Act of

1972, part of which provided for the creation of the Consumer Product Safety

Commission [34, § 2053]. The Act has a statute with requirements for product

labeling [34, § 2063], and the Commission is also empowered to draft regula-

tions—which it has done for hundreds of products [35].
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Under the Third Restatement, compliance with applicable and relevant statutes

and regulations does not conclusively establish that a product instruction or

warning is adequate, but compliance is some evidence of adequacy. The converse

is more important: failure to comply with a relevant statute or regulation means

that the instruction or warning is inadequate per se. This means that a court need

not balance the factors discussed in the preceding subsection; instead, the court

will find that the product is defective as a matter of law, so the only remaining

determination is whether the defect caused harm to the plaintiff’s person or

property [15, § 4 comments a-f]. The litigator’s advice for dealing with statutes

and regulations should be obvious. If writing for an industry that is governed by

administrative agencies that issue regulations related to instructions and warnings,

then the technical communicator must learn and abide by those regulations,

including recording compliance throughout the drafting process. Compliance

makes it that much harder for the plaintiff to win—and that much more likely

that the plaintiff’s lawyer will decline to file suit. Non-compliance means that

the manufacturer has little choice but to agree to a large settlement because the

plaintiff will most likely win the lawsuit.

V. NEGLIGENCE

The Third Restatement recognizes that some causes of action, such as those

for misrepresentation and breach of express warranty, fall outside of its coverage

and could be asserted separately [15, § 2 comment n]. Plus, the Third Restatement

is persuasive rather than mandatory authority; accordingly, some states may

not have adopted it, or they may recognize its approach but allow other causes of

action to be asserted. Technical communicators must therefore be aware of

other doctrines, including negligence, which remains “the most powerful theory

of recovery in modern products liability litigation” [36, p. 1003]. Although the

Third Restatement grounds liability for defective product instructions or warnings

in negligence [15, § 2 comment a], plaintiffs as a practical matter often assert

general negligence as a separate cause of action [21, §§ 352-353].

Negligence is a catch-all that can apply across a number of factual scenarios

that lead to injury to person or property. Negligence can result from the failure

to act appropriately, such as an auto collision caused by the inattention of a

driver or a slip-and-fall at the supermarket that results from spilled food not

timely cleaned. Negligence also results from affirmative acts, such as exposing

workers to toxic substances like asbestos or a police officer firing at a rampaging

bull but the bullet ricochets off the bull’s horn and strikes a bystander [37].

Although the five elements of negligence are general enough to give the plaintiff

a chance of recovery, plaintiffs prefer the functional approach of the Third

Restatement because the second element of negligence, breach, is difficult for

them to prove. This means that technical communicators should focus on defeating

this element.
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A. Duty, Damages, and Actual and Proximate Causation

For a variety of reasons, technical communicators should not worry about

the other elements. Some elements are outside a writer’s control. The very first

element, duty, is a question of law for the court rather than a question of fact for

the jury. Tort law recognizes some no-duty rules like no duty to rescue, as well as

some limits on duty such as different standards of care owed to different classes

of person who enter onto land, but the manufacturer of a product will almost

always owe a duty of reasonable care to foreseeable users of the product and

even reasonably foreseeable bystanders [38, pp. 83-84]. Technical communicators

also have little control over damages. One thing I have to remind my law students

about is that people and their property are sometimes harmed and nobody is at

fault. Consider that a sharp knife is not defective because a chef cuts her finger

with it—indeed, because the whole purpose of a knife is to cut, the danger is

obvious and no warning is necessary. Plus, if damages are large enough, plaintiffs

may seek out the deep pockets of the manufacturer or seller even if the plaintiff’s

own carelessness contributed to the injury.

The two causation elements are defined through the existence of a breach,

meaning that if there is no breach, there is no actual or proximate cause. Actual

cause is determined by answering one question: but for the breach of the duty,

would the injury have occurred? Thus, if a sailor would have drowned even if

a ship had proper life-saving equipment, then the breach is not the cause in fact

of damages, so the negligence claim fails [39]. Plus, the heeding presumption

described above applies under a negligence theory as well, thus making this

element all the more difficult to defeat [33, pp. 136-139]. The final element,

proximate cause, serves to limit liability. The essence of proximate cause is the

harm within the risk test: whether the harm that resulted was a reasonably

foreseeable result of defendant’s risky conduct. This concept is particularly

slippery because it encompasses intervening and superseding causes, thus

requiring knowledge of whether a third party or force of nature is one that is

foreseeable or purely accidental [32, § 29, comment j; 32, § 34].

B. Breach of Duty and the Reasonableness Standard

We return now to breach, the element that can and should concern the legally

literate technical communicator. What a defendant breaches is his duty to the

plaintiff by failing to adhere to the standard of care recognized by the law.

Courts approach breach in two ways.

The first has been treated by technical communication scholars, including

Smith and Shirk [6]: the formula developed by Judge Learned Hand in the famous

case Carroll Towing. If the burden (B) of preventing the harm is less than the

probability of harm (P) multiplied by the severity of the likely harm (L), then

the defendant breaches a duty by assuming the burden; in other words, if B < PL,

then breach [40]. This approach is favored by those in the law and economics
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school because it involves the balancing of costs and benefits. If a harm, espe-

cially serious injury or death, is likely to arise, then the defendant should pay

the costs to prevent that harm. But the law will not require defendants to assume

extraordinary efforts and costs to prevent minor harms that are remotely possible

but not likely. The Learned Hand formula suggests that breach is nothing

more than a math problem, as when noted judge and scholar Richard Posner

in Brotherhood Shipping Co. v. St. Paul Fire and Marine Insurance Co. balanced

the $6.5 million dollar loss of a ship and cargo from a prior accident in the

Port of Milwaukee (P x L are therefore high) against the “cheapest precaution”

(B is therefore low) that the Port could have but did not take. Judge Posner did

not balance sums against each other, however, but merely held that a reasonable

trier of fact could conclude that the Port breached a duty [41]. The takeaway

from this case is that, while the Learned Hand formula has been useful for

courts and scholars, it rarely goes to the jury.

What does go to the jury is the trope of the reasonably prudent person. Because

the jury as factfinder is the ultimate determiner of breach, technical communi-

cators should think about breach the same way the jury would. Plus, technical

communication has its foundation in the humanities, so its practitioners should

have some facility with working through a trope [42, pp. 89-91]. Courts instruct

juries that the defendant breached a duty of care if the jury finds that he failed

to act like a reasonably prudent person under the same or similar circumstances

[38, pp. 83-84]. Many manufacturers are corporations, and corporations have

legal personhood, so it might help to rephrase the question as whether the

defendant failed to act like a reasonably prudent manufacturer under the same or

similar circumstances. For a particular product and the reasonably foreseeable

user making a reasonably foreseeable use or misuse of that product, would the

reasonably prudent manufacturer have given a warning or instruction—or a

different warning or instruction—for any nonobvious risks?

The preceding sentence with its repetition of the word “reasonable” may

induce cringing. For the litigator, however, reasonableness is the key. The legal

standard in negligence is not perfection but merely reasonableness [38, p. 89].

Under a negligence theory, if the manufacturer was reasonable in determining

whether and/or how to instruct and warn, then the manufacturer did not breach

a duty, even if different instructions or warnings could have prevented the

injury. The defendant manufacturer can therefore defeat the breach element

with evidence that its approach to writing the instructions and warnings was

reasonable because it is what other manufacturers would do when writing

instructions and warnings for a similar product. The reasonably prudent manu-

facturer would follow the guidelines in the academic and professional literature

for writing effective instructions and warnings—and then document that

adherence so that it can be evidence if needed. If a potential problem arises,

the technical communicator should not avoid it but should instead address it

head-on; if there is a record that the issue was considered and of why the team
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chose the instructions and warnings that it did, then the defendant can demonstrate

that it was reasonable.

C. The Role of Statutes, Regulations, and

Industry Custom in Negligence

A few other considerations affect the determination of breach. First, statutes

and regulations have the same effect on the breach element as they do under

the Third Restatement approach: adherence is some evidence of no breach,

but violation is negligence per se, or as a matter of law, in most jurisdictions.

A minority of jurisdictions provide that violation of a statute or regulation is

merely some evidence of breach, or that the burden shifts to the defendant to

rebut the presumption of breach [38; 43, p. 83]. A few jurisdictions that give per se

effect to statutes treat violations of a regulation as merely some evidence of breach

[43, p. 90]. The takeaway for the technical communicator is the same under all

these permutations, however: adhere to the relevant statutes and regulations to

decrease the chance that plaintiffs can prevail on the breach element.

Second, industry custom can be evidence relevant to breach. Some industries

establish customs for manufacturing, design, or even product labeling. These

customs need not be formal, but sometimes they are, such as when trade asso-

ciations promulgate standards. For example, Smith writes about the American

National Safety Institute (ANSI), which publishes specific safety guidelines for

warning labels [2, pp. 311-313]. Though not dispositive, deviation from or

adherence to the established customs of a given industry are some evidence

that defendant did or did not breach a duty, respectively [38]. If writing for an

industry that has established standards for product instructions or warnings,

the technical communicator must learn and abide by them as though they were

statutes or regulations.

VI. BREACH OF EXPRESS WARRANTY AND

MISREPRESENTATION

When the user purchases a product from a seller, the two have formed a

contract, with each giving consideration (money from the user, product from the

seller) as part of the transaction. Because products are typically sold, plaintiff-

purchasers can turn to contract law, in particular to the law of warranty, as a basis

for recovery [44, § 4.5]. They can also assert misrepresentation, more commonly

called fraud when done intentionally, which is similar to breach of express

warranty except that it sounds in tort rather than contract [44, § 3.1].

A. Summary of Breach of Express Warranty

and Misrepresentation

The Uniform Commercial Code, which has been adopted by every state with

minor modifications, covers breach of express warranty. Section 2-313 of the
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UCC provides that, by “[a]ny affirmation of fact or promise made by the seller to

the buyer which relates to the goods and becomes part of the basis of the bargain,”

or by “[a]ny description of the goods which is made part of the basis of the

bargain,” sellers create an express warranty that the good shall conform to the

affirmation, promise, or description [45, § 2-313]. Under Section 2-715(2)(b),

purchasers can recover consequential damages resulting from the breach,

including “injury to person or property proximately resulting from any breach

of warranty” [45, § 2-715(2)(b)].

Misrepresentation is the tort analogue to breach of express warranty. Owen

categories three distinct types of misrepresentation applicable to product liability

claims: intentional, negligent, and strict [44, § 3.1]. Although jurisdictions vary

in the number of elements they ascribe to intentional or fraudulent misrepre-

sentation, they agree in substance on what must be proven: an intentional mis-

representation, of material fact or opinion, that involves an unreasonable risk of

physical harm, that is intended to and does induce in the plaintiff a reasonable

reliance that is the cause of pecuniary harm [21, § 470; 14, § 310]. Negligent

misrepresentation is proved the same way as intentional, except that the mis-

representation is actionable when the seller fails to exercise reasonable care in

ascertaining the accuracy of information given or in the manner in which infor-

mation is communicated [14, § 311; 44, § 3.3]. Strict liability can apply to

defendants engaged in the business of selling tangible products: if the seller

makes a public misrepresentation of a material fact concerning the character

or quality of that product, then the seller is liable for any physical harm to the

consumer caused by the justifiable reliance upon the misrepresentation. The

plaintiff can recover even without a showing that the misrepresentation was

intentionally or negligently made [14, § 402B].

B. Limitations on These Causes of Action

Both breach of express warranty and misrepresentation suffer from limitations.

For example, as its name suggests, an express warranty must be affirmatively

made, and that affirmation must be one of fact rather than opinion or mere sales

talk puffery [45, § 313(3)]. Also, the UCC puts a four-year limit on the time in

which a plaintiff can bring a cause of action. Unlike the statute of limitations for

tort actions, which run from the time that the plaintiff should have reasonably

discovered the harm, this contractual statute of repose runs from the moment

of purchase and cannot be tolled. If the harm occurs four years and one day

after the purchase, the plaintiff cannot recover for breach of express warranty

[45, § 2-725]. The most challenging part of misrepresentation is proving the

element of detrimental reliance: it is not enough for the plaintiff to show

the existence of a misrepresentation; she must also prove that she relied upon the

misrepresentation and thereby suffered harm [44, § 3.2]. Rules of procedure

also require more stringent pleading standards for fraud, and sometimes the
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burden of proof is raised from preponderance of the evidence to the more difficult

clear and convincing evidence standard [44, § 3.2]. Because of these limitations,

these theories of recovery are not as prominent as the Third Restatement’s

functional approach or negligence.

C. Strengths of These Causes of Action

Plaintiff’s attorneys nevertheless continue to assert these theories for a number

of reasons. First, if the plaintiff can prove that the misrepresentation was malicious

or intentional—or even reckless, willful, or wanton—she might be entitled to

recover punitive damages on top of compensatory damages [44, § 18.1]. This

means that the plaintiff’s attorney under a contingency fee contract recovers

a percentage (typically one-third) of an amount that can easily equal compen-

satory damages—and for particularly egregious conduct be as high as ten times

those damages.

Second, under both theories, the plaintiff need not prove that the breach of

warranty or the misrepresentation was the actual cause of the harm. One older

case shows how this works. In Baxter v. Ford Motor Co., the plaintiff was injured

when a rock kicked up by another automobile shattered the windshield of his

Ford model A and glass fragments struck his eye. The plaintiff had purchased

his car based in part on promotional literature claiming that “the new Ford cars

have a Triplex shatter-proof glass windshield—so made that it will not fly or

shatter under the hardest impact” [46, p. 411]. The court held that the statement

was a false representation—which is obvious because the windshield did in

fact shatter. But given the technology of the time, no better windshield existed

than that which was on the Ford, meaning that even if Baxter had been driving

a Chevrolet or Chrysler at the time of the accident, those windshields would

have shattered as well [47, p. 1092]. Unless Baxter were to argue that, but for

the misrepresentation, he would not ever drive any car, it is impossible that the

misrepresentation was the physical cause of his eye injury. Impossible, but

irrelevant: the seller made a misrepresentation upon which Baxter relied in

choosing to purchase the defendant’s product, and that misrepresentation related

to an injury he suffered.

The Baxter case demonstrates the third reason plaintiff’s attorneys continue

to assert express warranty and misrepresentation: sometimes these claims allow

for recovery where there would be none under other theories [15, § 2 comment n].

As stated above, the misrepresentation was not the actual cause of Baxter’s

damages, so the third element of negligence fails. Nor would there be liability

under the Third Restatement: the windshield was correctly manufactured, no

reasonable alternative design existed, and no warning or instruction short of

“Do not drive because the roads are hazardous”—which is obvious and therefore

unnecessary—would have allowed Baxter to avoid the injury.
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To prevent plaintiffs from asserting these causes of action, technical communi-

cators must ensure that the plaintiff’s attorneys have no good faith basis for

doing so. Both causes of action share one element in common: a false statement.

The primary goal should therefore be to double-check that all facts in instruction

manuals or on product warnings are accurately stated [4, p. 139]. This includes

documents that may not be completely within the technical communicator’s

control like marketing and advertising materials. If a statement of fact or a promise

seems questionable, then the technical communicator should raise it with the

team. Finally, product documentation should contain statements disclaiming all

warranties, whether implied or express [48, p. 43].

VII. CONCLUSION

Technical communication scholars and educators cannot replicate the knowl-

edge and expertise that lawyers acquire through law school, the bar exam, and

practice, even in a discrete area of law like liability for product instructions

and warnings. But too little attention to the language and theories employed by

lawyers and legal academics prevents technical communicators from achieving

the level of sophistication with law necessary for them to create product docu-

mentation that not only prevents users from being injured but will allow their

employers to avoid costly lawsuits. This article has shown that legal literacy

can be achieved by thinking like a litigator and learning those elements of

plaintiff’s causes of action that are most easily defeated. After all, defendant

manufacturers can prevail by defeating only one element of a legal claim, and

plaintiff’s attorneys weigh the time and costs of litigation as well as the restrictions

of Rule 11 before even filing.

This article covered the main approaches to litigating harm arising from product

instructions and warnings: the functional approach of the Third Restatement,

which combines aspects of strict liability, negligence, and breach of implied

warranty; negligence; breach of express warranty; and the various types of

misrepresentation. Rather than rehash all of those causes of action and their

elements, technical communicators can do much to defeat them through the

following four actions:

• do not instruct or warn about obvious risks or unreasonable uses and misuses

of a product;

• adhere to rhetorically sound theories for writing product documentation,

and record that adherence;

• comply with all relevant and applicable statutes and governmental regula-

tions, as well as the customs of the industry in which the technical com-

municator works (if any); and

• ensure that the product documentation makes no affirmative promises or

representations of fact that are false.
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None of those four actions is particularly novel or extraordinary—indeed, my

scholarly predecessors have addressed each of them to some extent. What I

hope this article has done is show where each step fits in the important elements

of the causes of action and why following each step is necessary.

Going forward, technical communication scholars interested in the law should

endeavor to stay current with the law of products liability. As described above

with the Third Restatement, new scholarly works or treatises and new court

decisions can change the law in subtle—and sometimes not-so-subtle—ways. For

example, federal labeling regulations can sometimes preempt state causes of

action, meaning that a manufacturer’s adherence to the federal standard precludes

liability under a common law tort or warranty theory. The U.S. Supreme Court

in 1992 held that several causes of action for cigarette warnings were preempted

by the Federal Cigarette Labeling and Advertising Act [49], but then the Court

in 2008 held that the Act did not preempt fraud claims [50]. The Court has

more recently held that FDA guidelines for prescription drug warning labels

did not preempt state law claims [51]. Not only should technical communicators

who work in particular industries be aware of federal regulations and their

potential preemptive effect, but technical communication scholars should

devote more attention to preemption, which has not yet been addressed in-depth

in the field.

Another subject that might be worth more attention is the negligence standard

for professionals. When a professional such as a doctor is sued for malpractice,

the plaintiff must still prove cause in fact, proximate cause, and damages;

however, traditional duty and breach are displaced by the professional-peer

standard. Under this standard, the jury determines whether the defendant’s

conduct conformed to the standard or custom of the relevant professional com-

munity. If yes, then the defendant is not negligent, even if the conduct was risky.

The standard is established through expert testimony, so often professional

malpractice cases turn into a battle of the experts. While medical malpractice

receives a fair amount of media attention, this standard could apply for any

professional, including other healthcare providers, engineers, lawyers,

accountants, and others whose jobs involve factors too complex for the jury to

understand [21, § 242]. Given the recurring theme in the literature of the extent

to which technical communication is a distinct professional field [52, 53],

scholars should consider analyzing professional malpractice and its potential

applicability to technical communicators.

Technical communication scholars also need to become more conversant with

the theoretical schools employed by legal scholars. The analyses and critiques

of product liability law in academic articles have found their way into treatises

and ultimately court decisions, thus providing a foundation for the ever-evolving

common law. Gaining some facility with these theories is crucial for increasing

the legal literacy of those who will educate the next generation of technical

communicators.
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Finally, the information and conclusions in this article can supplement the

call for more pedagogical applications of the law in technical communica-

tion classes [53, pp. 259-260]. For example, Hannah suggested exercises

that include the instructor defining negligence then having the students break

down each term, or having the students critique the legal consequences of

actual product instructions and warnings [10, pp. 17-18]. In addition to defining

negligence, the instructor could give the students the elements of negligence,

or of any of the causes of action, along with actual product instructions or

warnings and a factual scenario culled from the case law (Helyar and Hannah

both list numerous cases, which are accessible via legal search engines or

Google Scholar) [4, 10]. The students could then identify where the plaintiff’s

causes of action succeed or fail. For cases where the plaintiff prevails,

the students could then revise the instructions and warnings with an eye

toward defeating one of the elements. The instructor might also blend in

group discussion and peer review, including modeling the adversary system

of litigation by having some students argue for the plaintiff while others side

with the defendant.

While it may seem crass to have students think about avoiding litigation

rather than injury, remember the point of such exercises is to increase legal

literacy. This increase requires that scholars, teachers, and students assume the

perspective of litigators.
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